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r* - r " L h ° ^ AIUNG DA TE of thls communication appears on the cover sheet with the correspondence address ~ ~ 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

" ^ of 37 CFR 1 - 136(a) - ln no event * however ' ™y a re p'y be time| y filed 

alter SIX (6) MONTHS from the marling date of this communication * rj j 

' If NO oetd fa r r~ P Jl^ PeCifi T hT ^ 'T ' han ,hirty (30) dayS ' 3 reP ' y Within the Sta,Ut0r y minimum of thirt y < 3 °) toy* wi " •>» considered timely 

■ FsZeZelto^Mn IV^nrtT^ "Z™™ TTH PW * 0d ^ Wi " ^ S,X (6) MONTHS from ,he mailin 9 date ° f this communication 
Failure o reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U S C § 133) 

earn^ t^tT by ; he ° ffic , e t**" three months after the ™*<»9 "ate of this communication, even if timely filed, may reduce any ■ 
earned patent term adjustment. See 37 CFR 1.704(b). icuuw: any 

Status 

1)13 Responsive to communication(s) filed on 27 September 2004 . 
2zM This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) 12 Claim(s) 1,2,4-9 and 11-21 is/are pending in the application. 

4a) Of the above claim(s) 13-21 is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) 03 Claim(s) 1,2,4-9.11-12 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
Priority under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 
Response to Amendment 

1 . The Applicant's Amendments and Accompanying Remarks, filed September 27, 2004, 
have been entered and have been carefully considered. Claim 1 is amended, claims 13 - 21 are 
withdrawn and claims 1 - 2, 4 - 9, 1 1 - 21 are pending. The invention as currently claimed is 
not found to be patentable for reasons herein below. 

2. The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 



Claim Rejections - 35 USC §103 

3. Claims 1 - 2, 4 - 9 and 1 1 -12 remain rejected under 35 U.S.C. 103(a) as being 
unpatentable over Beavers et al. (US 4,939,009) in view of Mueller (US 5,532,053). The details 
of the rejection can be found in paragraph 3 of the previous Office Action dated March 26, 2004. 
The rejection is maintained. 

Claim 1 was amended to correct grammatical and for clarity reasons. The scope of the 
claim did not change thus the previously applied rejection is still applicable. 

Response to Arguments 

4. Applicant's arguments filed September 27, 2004 have been fully considered but they are 
not persuasive. 
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5. In response to Applicant's argument that the MVTR inequality and ratio are not 
inherently disclosed by Beavers or Mueller, the Examiner respectfully argues the contrary. In 
summary, Beavers teaches a laminate comprising a layer of copolyetherester and a layer of 
polyolefin sandwiching a tie layer (Abstract). The tie layer comprises a low molecular weight 
polyethylene and about 0. 1 to about 30 weight percent of vinyl acetate (column 5, lines 9-17). 
Beavers teaches that the polyolefin layer can comprise polypropylene (column 4, lines 20 - 28). 
Beavers teaches that the tie layer comprises a low molecular weight polyethylene and about 0. 1 
to about 30 weight percent of vinyl acetate (column 5, lines 9-17). Mueller provides motivation 
for the addition of a substrate layer and to use a corona treatment on the substrate to increase 
bond strength. It is recognized that neither Beavers nor Mueller teaches the thickness of the 
vapor control layer, copolyetherester layer and tie layer and the bond strength, however, it is 
submitted that those are result effective variables and would be an obvious result of optimization 
as discussed in the rejection in paragraph 3 of the Office Action dated March 26, 2004. In 
combination, Beavers in view of Mueller discloses each and every physical and chemical 
limitation claimed by the Applicant. Because Beavers in view of Mueller discloses the 
Applicant's claimed invention, it is asserted that the MVTR inequality and ratio must be inherent 
to the product of Beavers in view of Mueller. If said MVTR inequality and ratio are not inherent, 
it is asserted that Applicant's claim must be incomplete. In other words, if Applicant's asserts a 
lack of inherency in Beavers in view of Mueller, then Applicant's claimed invention is missing 
an element that is critical to the invention, which would patentably distinguish it from Beavers in 
view of Mueller. The Applicant has indicated that the MVTR inequality and ratio are highly 
dependent on the thickness of each of the layers. If the claimed thickness of each of the layers 
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have unexpected results, the burden is upon the Applicant to demonstrate that the thickness of 
each of the layers are not a matter of simple optimization. The Examiner highly suggests to the 
Applicant to submit a 37 CFR 1.132 Declaration to establish unexpected results. In the 
Declaration, the Applicant should compare a sufficient number of tests both inside and outside 
the claimed range to show the criticality of the claimed range. In re Hill, 284 F.2d 955, 128 
USPQ 1 97 (CCPA 1 960) and must compare the claimed subject matter with the closest prior art 
to be effective to rebut a prima facie case of obviousness. 

6. In view of Applicant's argument that Mueller teaches away from an MVTRc AS that is 
greater than MVTR S ac, the Examiner respectfully argues the contrary. It should be noted that 
Mueller is used as a secondary reference to provide motivation to incorporate a substrate layer 
and to treat the substrate layer with corona treatment. The structure of the moisture vapor control 
layer, tie layer and copolyetherester layer is established by Beavers. Therefore, the order of the 
layers of Mueller is irrelevant. If the substrate alone of Mueller is materially different than the 
substrate of the Applicant, the Examiner suggests that the Applicant amend the claim to 
differentiate the substrate of Mueller and the instant invention. 

Conclusion 

7. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
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the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 . 136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jennifer A Boyd whose telephone number is 571-272-1473. The 
examiner can normally be reached on Monday thru Friday (8:30am - 6:00pm). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terrel Morris can be reached on 571-272-1478. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 




Jennifer Boyd 
December 4, 2004 
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